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the Proceedings therein. 
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rices Afndavit on ber of the ſaid Humphry Morice, 


— 


— — —— FA 
" «66 a : : 


2 


ames Henckel Mary Glover, and Henry Voght, William Snelgrave James Pearce 
in his own Right, and as Executor 'of : eremiah Pearce deceaſed, Robert 
More, 


| and Mary his Wife, Executrix of Fohn Dagge deceaſed, and EI. | 
es Cris, Adonis of Foſeph Grove deceaſed. 225 | 2 


} 


Catherine Merit, Widow and Executrix of Humphry Morice, Eſq; deceaſed, 
Ann Morice, Juditb Morice, and Elizabeth Morice, the Three ſurvivin 
' | Children of the faid Hum 


phry Morice, Sir Thomas Lee, Thomas, William, 
12 unn Lee, Ann Sande 
* 


= 


"0 he Caſe of 


- 
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HAT the faid Humphry Morice died on the 16th of November 1731, indebted 200,000 J. or 
te Appellants from Hum- —— to the Appellant Henckell 2089 J. 
phry Morice at his Death, oght in Partnerſhip 
{ viz. 16 Nov, 1731. 


| yable with Intereſt; Lo the Appellant James Pearce 2115 f 
upon a like Promiſſory Note for 2000 J. payable with In 


To the ſaid Jeremiah Pearce, fince deceaſed," 935 l. 16 5. 
upon ſeveral Promiſſory Notes payable with Intereſt ; To the ſaid Fohn Dagge, fince deceaſed, 1015 J. 18 f. upon a like 
"ny Promiflory Note for 1000 /. paya 
99 Reſſ 


. ble with Intereſt; And to the faid Fo/eph Grove, ſince deceaſed, 4000 /. upon a Pro- 
t Catherize miſſory Note, beſides 103 J. 6 f. 5 d. for Goods ſold and deliver'd. 

Morice, his Widow and Sole That the Reſpondent Catherine Morice, his Widow and ſole Executrix, proved his Will immediately after his Death. 
Executrix, proved his Will. Thar ſhe refuſing to pay ny of the ſaid Debts, the Appellant Henctell on the 18th of Fanuary 1731, ſued forth 4 
The Actions at Law Captas in the Common Pleas, 7 fe the 29th of November 1731, and returnable the 1// Return of Hillary Term then 
' brought by the Appellants, next; and the ſame Day ſerved the faid Catherine Morice with a Copy thereof. And the Appellants Glover and Yoght 
and thoſe whom they Re- on the 25th or 26th of the ſame January, ſued out a like Capias, Teſie 


eſent againſt the Reſ- turn of the ſame Term. And the Appellants Snelgrave, and James Pearce, and the ſaid Jeremiah Pearce, and Fohn Dagge 
pondent Mrs. orice, and 


24th of the ſame January, returnable the 24 Re- 
on the 15th Day of the ſame Fanuary, ſued forth ſeveral 


rits of ſpecial Capias by Original, in the King's-Bench, each 
Teſte the ſaid 29th of November 1731, and returnable the 1/7 Return of the ſame Hillary Term; to all which Writs 
the ſaid Catherine Morice appeared at the ſeveral Returns thereof. And the ſaid Fo/eph Grove on the 24th of January 


1731, ſued out a ſpecial Writ of Latitat, Teſte the ſaid 29th of November 1731, returnable the fame 24h of 
and on that Day ſerved the faid Catherine Morice with a Copy thereof, who afterwards a 


anuary z 
ppeared thereto 
That the Appellants James Henckell, Snelgrave, and James Pearce, and the ſaid Jeremia 


7 h Pearce, and Fohn Dagge, 
on the 24th, and the ſaid Fo/eph Grove on the 25th of January 1731, ſeverally deliver d Declarations, and gave Rules 
em in their ſeveral Actions: And the Appellants Glover and Yoght deliver'd a Declaration on the 28th of the fame 

anuary. 


That the faid Catherine Morice on the 27th of the ſame January, moved the Court of Common Pleat in the Appel - 
lant's HenckelPs Cauſe, for Time to plead till Zafer Term then next; and to ſupport her ſaid Motion, an Affidavit ſworri 
by her on the 25th of the fame 2 was read, whereby ſhe (amongſt other Things) “ Swore that upon the Deattr 


25th Jar. Mrs. Mo- 


; is Affairs were found very much involved with Debts, and in the greateſt Diſorder and 
Motion for Time to plead, ** Confuſion, in ſo much that ſhe had not been able to ſettle and reduce the fame to any Certainty as to his Debts, 


the Actions, 


** and the Natures and Kinds thereof: And upon that Motion ſhe obtained a Week's Time to plead. And upon ano- 

ther Motion in the ſame Cauſe, made on the 3d of February, the faid Court indulged her with two Days more : 

And upon Motions made the 29th of the ſame January, in the ſeveral Cauſes wherein the Appellants Sne/grave, and 

Zames Pearce, and the ſaid Jeremiah Pearce, and Dagge were Plaintiffs, the ſaid Catherine Morice obtained a Week's 
ime to plead : But ſhe was to plead to iſſue, and accept Notice of Tryal within the faid Term. 


6th Feb. 1731. That on the 6th of February 1731, the Reſpondent 


| rs. Morice, put in ſeveral Pleas to the faid ſeveral Actions, 
Mrs. Morice pleaded to and thereby 2 ſeveral Bonds and Specialties owing by the ſaid Humphry Morice, and a Judgment obtained 
aga 


the future Aſletts. 


and on the 16th of the fame February ſigned Judgment for the ſaid 
| Coſts allowed on ſuch Judgment, amounted to 2135 / 15 5. 
* like of Glover, and 
0g9t, . 


— 
— 


.- 


Mrs. Morice filed her 


itodaded) a m 
afterwards exhibited her Bill of Revivor and ſupplemental Bill againſt the Appellants, and againſt the“ Reſpondents 
Bil inſt the Appellants, Ann, Judith and Elizabeth Morice, Sir Thomas Lee, Thomas, William, and Ann Lee, Ann Sandes, Fobn Claxton and 
1 — Creditors of Sarah his Wife, Brown Claxton, and Ann Colemore, and 
her Husband, 


4 


amages in their Action to be 1440 J. And on the 8th of Ma 
ou figned final Judgment for the ſaid 1440 J. and for 40 J. Coſts, making together 1480 J. 
The like Judgment of Tha 
$nelgrave, 


ertmiab Pearce, 


inſt her by John Maynard, amounting together to about 15000 J. and that ſhe had only 1000 J. Aſſetts to pay. 
kelPs Judgment on 


took Judgment againſt the ſaid Catherine Morice upon the future Aﬀetts of the faid Humphry Morice; and on the gth 
of the ſame February, executed a Writ of Inquiry, and the Jury found Damages 2089 J. 5 5. and 1/. 7s. 4 d. Coſts; 


Damages and Coſts, which, with the Increaſe of 
That the Appellants Glover and Yoght having taken the like Judgment on the future Aﬀetts, the ſaid Catherine Morice 
on the 11th of the ſame February confeſſed the 5 


— 


rch 1731, 
at the Appellants Snelg rave, and James Pearce, and the ſaid 
ame Pearce, alſo ſeverally took the like Jud 


eremiah Pearce, = Dagge, and Foſeph Grove, 
_ upon the future Aſſetts, and their ſeveral Debts being aſcertained by the faid Pro- 
bn miſſory Notes, the Reſpondent Mrs. Morice on the ſame 11th of February, confeſſed the Damages in their ſeveral Actions, 
, and Foſeph Grove. and thereupon they ſeverally ſigned final Judgments of the ſame Hillary Term for the ſeveral Sums following, viz. The 
. ppellant Snelgrave for 1948 J. The Appellant James Pearce for 2115 J. The faid Feremiah Pearce for 935 l. 16 3, And 
the ſaid John Dagge for 1015 l. 18 5. 1 . | | 
That the Reſpondent Mrs. Morice's ſeveral Applications to the Courts of Law for Time to plead to the faid Actions, 
although made under pretence of the great Confuſion of her Teſtator's Affairs, and her Ignorance of the Debts he 
ow'd, and the Natures thereof, were really intended only to delay the Appellants, and to gain Time to perfect her 
Scheme of ſubjeRing all the Aſſetts of her Teſtator to the Debts of his Relations and his other particular Friends, and 
then to apply to a Court of Equity for Protection. And accordingly having after full Notice of the Appellants De- 
mands, voluntarily, and as the Appellants apprehend, collufively and in concert with the ſeveral Creditors ſhe intended 
co prefer, ſubmitted to Decrees in Cauſes brought againſt her by the Reſpondents Ann Judith and Elizabeth Morices 
= 2 w-4 her 2 n and his or her Friends, for ſeveral great Rs ams of Money, and Intereſt 
ent. not only down to the Time of pronouncing the ſeveral Decrees, but till the 
which, together with her Teſtator's Debts by fp *. 
8th Feb, 1731. 


Money decreed ſhould be paid, 
ialty, amount to more than bis whole Aſſetts. 22 
On the 84h of February 173 1, ſhe exhibited her Bill in the Court of Chancery, (which was twice 


ainſt ſeveral other Creditors of the ſaid Humphry Morite 3 
and thereby (amongſt other Things) alledg'd. that the Appellants, and the ſaid Feremiah Pearce, 'Fohn Dagge, and 7o- 
* /j/epb Grove, and many others of the Defendants, had Dealings with the ſaid Humpbhry Morice, and that the Accounts 
| remained unſettled between him and them, on ſtating whereof conſiderable Sums would appear to be owing to ere 


wi 
29 * 


* 


and | Reſpondents | 
obn Claxton, Sarah Claxton; "Brown Claxton, Ann 22 
the faid APPELLANTS. 


4. for Goods fold and deliver d; To the Appellants Glover and 
, 14401. for Goods fold and deliver'd ; To the Appellant Snelgrave, 1948 J. rema 
due upon two Promiffory Notes for 1000 J. each, 


— 
y 
That the Appellants being then unable to falſify the ſaid Pleas, the Appellant Henc#ell on the 7th of the ſame February, 


o 
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— oc cm act: 
Deciee at the Rolls in the Fol, for ayment in : ; 2 1 —— —— out of the Aſſets of her 2 of 16500 J. principal M | 
Cauſe by Conſent _—_ 5153 J. 3 J. Intereſt, and 1622 J. 75 J. Principal, with 91 7. 1 5. 6 d. Intereſt, to 8 un, 22 
| — = 4 — 5 Flizabeth Morice; ang for Payment of . Principal, with 44 —. Nan J. 7 1 3 d. . with 

enn 91 J. 18. 64, Iatereſt, 1 orhdencs Sir Thomas Lee, T hamas, Williem, and Anm Lee; and for Payment of 30 
for vera prin Pl +. and Principal, with 1396.44. Inverelty,and-gooed. Principal, wich. 41 4 7.4 Interſt, nnd, $306 uf. 3s. l, 
10% 175. 3 4. Intereſt, and h . 10 „1 lor el, to the ndents Tebn G{axter and his Wife, and Brown Claxton.;. and for Payment of 
in all 38168 { 10s. 3 4. 30001, and 162z l. f. J d. both principat Suma, 25 J. 49. 6 d. Intereſt, to the Reſpondent Ann Sandes ; and 
. with ſubſequent Intereſt for that ſubſequent Ihtereſt ſhould be carried on for all the ſald principal Sums -; and that in Obedience to that Decree, the 
n r y 
a ad Feb. 1731. ale | on Un * 1731, re Was pron Honour 
Decree at the Rolls in of the Rolls, wheteby (amongſt other Things) it was decreed, chat out of the faid Alletts he ſhould Purchase 862 l. 33. 
we Cauſe by 8 d. South Sea 9 and 3197. 127 5. Sou 1 —— r 4 1% Is 4. in the Purchaſe of Sauth 
i brought by Mrs. Colemore, Aa Mnailities, to be trangferred to Truſtees for the Benefit o id Arn Colemore; t the Maſter to e 
| againſt Mes. Morice. © faid'Caule — referred, certify whether 500 J. Eq/ India Stock transferred to the faid Hummhry r " 
8th Feb. 1731. remained unaltered at his Death: And that on the 8h of the fame February, the Taid Maſter made his. Report, and 
The Maſter's Report in certify'd that the fald 5007. Eaſt India Stock remained unaltered, and that half a Year's Dividend thereon was unreceived, 
Colemore's Cauſe. and that ſeveral _—— due for _ and 2 i of on ** 1 22 Money, e to 4 l. 75, 64, 
; And Me further a that his Honour the-Maſter of 0 on the ih of the ſame” Febratry, had decreed" that 
888 Report. ſhe OGuld Trangfer (the Rid 500 e Ind Stack bo True, be the Bencht of tht fall om Calomore, and pay the 
half Year's Dividend due thereon when received ; and alſo the ſaid Sum of 47 J. 7 5. 6 d. out of Aﬀetts in a Courſe of 
Prayer of the Bill. Adminiſtration. - And by the faid Bills (amongſt other Things) fe prayed that the Appellants, and the faid Fergmiah 
arte, Fabn Dagge, 0d Jean Groue, and 7 4 others. of the Nefendants, might be reftrained from proceeding at 
w to recover the e faid Humphrey Morice ; and that ſuch of the Defendants as were indebted to his Eftate, 
might pay what was due to the ſaid Catherine Morice : And that what ſhould appear due to any of the Defendants, 


Might be paid out of the ſaid Aﬀetts of the faid Humphry Morice, as far as they would extend in a Courſe of Admini- 


| tion, and that ſhe might be indemnified in paying Obedience to the ſaid Decrees. 
The Appellants Anſwers to That the Appellants, and the ſaid Feremiab 
Mrs. Morice's Original amen- Humphry Morice at his Deng was indebted to them reſpectively as before ſet forth, and that no other Accounts were 
ded, and ſupplemental Bills, depending between them, and that they had obtained ſuch Judgments as aforeſaid. | 
Dix. Ariel, That the Appellant Henchell by his Anſwer ſwore, that in September 173 2, he had ſued out a Scire ſacias, on his Judg- 
ment againſt the ſaid Catharine Morice, ſuggeſting Aſſetis come to her Hands; to which ſhe pleaded, that no ſuch Aſ- 
ſetis had come to her Hands; Whereupon Lilue was joyned, and that purſuant to an Order of the Court of Chancery of 
16th Nov. 1732. 5 of November, 1732, (whereby the Appellants Henckell, Glover, and Yoght, Snelgraue and James Pearce, and the 
Order for Henckell, Glo- ſaid Jeremiah Pearce and Fahm Dagge, fince deceaſed, were at Liberty to go on at Law, and to make the ſaid Catharine 
ver and Voght, Snelgrave, MNorice perſonally lyable, but not to take out Execution without Leave of the Court. The ſaid Appellant Henchell had 
ames and Jeremiah proceeded to Tryal on the faid Iſſue, and at the Sittings after Michaclmas Term, 1732. had fully proved Aſſetts beyond 
1 and Dagge, to the Monies due on the Specialties, and Judgment pleaded by the ſaid Catherine Morice, come to her Hands, ſufficient to 
oceed at Law to make anſwer his Demands ; and that thereupon-a Verdict was given, and Judgment entred up againſt the ſaid Catherine Morice 
rs. Morice perſonally for 22541. 13 5, out of the Aſſetts of the ſaid Humphry Morice, and that a Writ of Heri facias having iflued againſt her, 
lyable. X the Sheriffs of Landan had returned, that ſhe had waſted the Aſſetis to the Amount of the Appellant Hencſells faid Debt; 
; © and that thereupon he had obtained Judgment againſt her for the ſaid 2254 J. 135. out of her proper Eſtate, and inſiſted, 
it notwithſtanding the ſaid Decrees, he ought to be at Liberty to take out Execution on his ſaid Judgment; eſpecially as 
„had, in à due Courſe of Law, and at à great Expence, without any Favour or Aſſiſtance from the ſaid Catherine 
orice, obtained the fame. 7 Fo PEO 
Glover and Voghty That the Appellants Geyer and Vaght, by their Anſwer ſwore, J hat nt to the like Order of the 16th af No- 
| ther, 1732. they had, on the like Scire facias and Tryal of the like Iſſue on the fame Day, obtained a Verdict for their 
Debs, and figned Ju t for. the ſame ;; and that the Sherifts of London, upon a like Writ of Fieri facias, had returned 
a Devaſtauit ; whereupon they had obtained Judgment againſt the ſaid Catherine Morice for 1480 J. which, with Coſts 
taxed, amounted to 1591 l. 7 5. 5 d. to be paid out of her own proper Goods; and in like Manner inſiſted to be at Li- 


berty. to take out Execution. 


Cnelgrave and others. That the Appellants Snelgrave, James Pearce and Elizabeth Grove, and the faid Jeremiab Pearce and John Dagge, by 
Fes ſeveral Anſwers ſwore, that in the ſame Michae mas Term, 1732. the ſaid Snelgrave, James Pearce, Jeremiah 
6 


earce, and John Dogge, by their ſeveral Anſwers, ſwore that the fad 


arce, John Dagge, and the ſaid Joſeph Grove, had ſeverally ſued forth the like Writs of Scire Facias ; to which the ſaid 
atherine Morice pleaded the like Pleas, as ſhe had pleaded to the ſaid Hencteil, Glover, and Voght ; and that for avoid- 
the unneceſſary Expence and Trouble of many Tryals, and at the Requeſt of the ſaid Catherine Morice's Attorney, 
we had waited the Event of the Iſſues joyned between her and the ſaid Henckell, Glover, and Voght ; which being tried, 
and found againſt her, ſhe had, according to her Attorney's Promiſe, withdrawn the ſeveral Pleas pleaded to the faid 
Writs; and that thereupon they had ſeverally recovered Judgments, as of the ſame Adichae/mas Term, and inſiſted to 
' Þ oceed thereon, fince whatever Difficulties or Hazards the Reſpondent Mrs. Aorice was under, or expoſed to, ſhe had 
[= 4 them upon herſelf, by contriving to give an undue Preference to ſome of her Teſtator's Creditors, and to admi- 
miſter his Aſſetts unequally; and that therefore there was no Foundation for a Court of Equity to interpoſe, to the Pre- 
judice of thoſe who had obtained Judgments at Law, and were at leaſt equally fair and honeſt Creditors with thoſe to 
whom the faid Reſpondent had contrived to give ſuch Preference, 2 | FE; 
1 tth of. May, 1733 That by ſix ſeveral Orders, all dated the 11th of May, 1733. reciting the ſaid Orders of the 6th of November, 1732. 
Orders for bringing into the and the ſeveral Judgments recovered againſt the ſaid Reſpondent Catherine Morice, purſuant to the Liberty thereby given, 
Bank the diſtinct Sums re- It was. ordered, Ihat on her bringing into the Bank the ſeveral diſtinct Sums by the Appellants Henclell, Gier, and 
covered at Law by each of Z oght, Snelgrave, James Pearce, and the ſaid eremiab Pearce and Fobn Dagge, ſeverally recovered at Law as aforeſaid, 
the Appellts (except Mrs. the Injunction which had been obtained by the ſaid Catherine Adorice, and had been continued upon pronouncing the faid 
Grove) and thereupon for Orders of the 16th of November, 1732. ſhould be continued to the Hearing: Which ſeveral Sums of Money were ac- 
continuing the Injunction. Cordingly. paid into the Bank, and now remain there. 91 5 f | 
The Appellants unac- The Appellants had not the leaſt Intimation of the faid Decrees of the 25th of Jaunary, 17.34. and the ad of February . 
quainted-with the Decrees 1731. until the Reſpondent Mrs. Morice exhibited her aid Original Bill; But upon Enquiry into thoſe Proceedings, they 
at the Rolls, till Mrs, = found, that the Bill of the faid Reſpondents Anne, Judith and E 1;zabeth Morice, and others, was filed the 15th Day ot 
Iorice filed her Bill. 2 31- and amended in Purſuance of an Order of the 13th of Januar, 4731. And that on the 22d of the ſame 


; - ame gums to be due to them reſpectively, bath for Principal and Intereſt, as were charged by the aid Bill, upwards 
lating to thoſe Suits, of a (whereof above — at for Intereſt, after the Rate of 5 NN nd to the Bay ef f filing 
From the Filing the Chil- the ill) without craving any Allowance, or Deduction whatſoever, or defiring any Account to be taken of what was due, 
dren and Relations a- without being ſerved to hear Judgment, ſhe ſubmitted to a Decree for the Payment of the faid Monies on the 25th of 
mended Bill, but 12 Days January, 1731; (being the very Day on which the ſaid Affidavit was ſworn by her of the Confuſion of her Teſtator's 
to an 3 Decree, for Affairs, and her Ignorance of his Debts, and the Nature of them;) which was pronounced upon the bare Admiſſion of the 


by 4 


— CC ——————_—_ _—_—_— 


upwards of 58,000 /. Reſpondent Cath&rine Morice, without any Proof; and the ſaid other Decree was obtained on the ad of February, 1731, 1 ARE 
without any Account di- upon the like Admiſſion of the Reſpondent Mrs. Morice, (who alſo put in her Anſwer to that Bill without being ſerved 1 al 
rected of what was due. With Procels And notwithſtanding the ſeveral Writs of the Appellants Henctoll, Snelgrave and James Pearce, and of a Frei 
the, ſaid Ftremiah Hfaree and Jabs Dagge, againſt her, were returnable, and ſhe had actually appeared thereto, and hal “ 
full Notice of their ſaid Demands. before the had put in her {aid Anſwers,, yet ſhe did not thereby diſcloſe, that any of S7 1 
the ſaid Actions were brought againſt her. | 3 gh of api . | 


The Anſwers of the Appellants, and. of the other Defendants to the Reſpondent Cytherine. Morices Bill being reply'd 
to, and Witnelles examined, and Publication palled, the faid Cauſe came on to be heard before his Honour the Maſter of 


a 
. 
— 


7 ts) 


iſtof 1735. alk, on dbe 1ſt Day of Hg, 17 35. who is plaid; (anidngit other Things to Diddee)'* Ther the Ded 
Pee EE, on te A boon Dn fone 1b tk 


he D nts the Creditors, Sui be enjeyned from etding at Lato for ſo 


Suit brought by Mrs. Mo- 1 'mitth of the Aferts as 145 recovered by the ſei n uary, "and thr 2.4 and gth of February, 7731. 


. 


rice againſt the Creditors. ** And as to the Reſpondents Claxton and bis Wife, (who claimed 10 
. < they were to be conſidered as Creditors by ſiniple Gontrat?, and to tore in till the 


Sth of Nov. 1736. 
Lord Chancellor's De- Cauſe was 


reditors 


4 25th of January, 1731. Aud the Reſpondents the Bank of England were 769+ irit the Pini to transfer the 4060 /, 


Hun Stock, funding in Mr. Morice's Name; which was to be confideret a his Affetts, and the Dividends theredsf, due 
and to grow due, were to be laid out in the Namt of the Aerumptum- Generul in South - Sea Amme, fubject to ſurthtr Or- 


dere Aud the Mafitr was to take a mitual Arrount betwern the Reſpondent Mrs. Morice, as Exectttrix of the ſaid H _ 
med) 


5 —.— and the Defendants who had not obtained Fudgmints or Detrees, (except the Defendant Coldham who diff la. 
. with: | 


Dfrectiam : And tohat ſhould be found dus from the Creditors to ber, they <tere ta pay to her. But what 
©« Hou be found due to any of them, ſbe was to pay them ont pits. And his Honour declated, that the Reſpondent Mrs. 


„ Morice could not have her Election, whether he would abide ? her Settlement, or take the Sim of 50001.” rere to 
ber in this Cauſe, as fhe proed by her Bill, and direfted,; that the 


Money weh bad been pail into the Bank, (piirſuarit t9 
<« the ſeveral Orders befort- mentiomd) fold" be laid out in South-Sen Humitien, in the Name of the Accomprant- General, 


1 Order; and all Parties were 4% be paid heir Coffs, ke de taxed by the erg out of the aid Feſta- 

tor's fate. 1 4891 * 1 po Cop g & FT , | , " 22 * — me þ 

Te A kg eM ue 60 Docrey 9 WO A late Lord High Chancellor, the faid 
eard on their Appeal, 


and alfo on the Appeals of ſeveral other of the now Reſpondents ; and on the 6th of 


cree upon the Appeal. Nytember laſt his Lordſhip * decreed um Arconnt of what was dur tu the ſevertl Creditors by Dicrees and Fadgments, on their 


The Decree obtained by 


«© Detyees and Fudgments, ( except the faid Defendant Coldham, who ti; rd the Fudgment abtuinei in his Name ;) and alſo 


Anne and Judith Morice, * of what raf due to the other Credit * who had not obtained Decrees or Tudgments : But in taking the Account of what 


varied ; and an Account 
directed touching what 
was to be allowed for 
their Maintenance. 


0 | cree of the 25th of Jan. 


« vas due te the ſaid Anm and Judith Morice, znder the ſaid Decree of the 25th" of January, 1731. the Maſter was to 
| re what was reaſonable to be allnwed' to their Father the ſaid Hu Motice, for their Maintenance, from the 


« Times they reſpeftively attained the Age of Twenty-one Tears, to his Death ; and 10 dedut? the fame out of what ſhould 


« be found due to them: And the Maſter was to take an Attount of the'Perſonal Eflate of the aid Humphry Morice com- 


The Plantiffs in the De- « Jams in the firft Place, to puy whet /bould be found dus to the feveral Plantif5, under the aid Decree of the 25t 


1731. to be paid in the « 
firſt Place. i the ſald 


anuary, 1731. and then ts pay what ſbouli be found due to the Plantiffs unmer the ſaid Decrees of the zd and gib 
ebruary, I 5 1. according to the ſaid Decrees : And his Lordſhip declared, that the 500 l. Eaſt 4.4 Stoch, — 
ecrees of, the ad and gth of February, 1731. and the Dividengs received for the fame, ſince the Death of 


Then the Plantiffs in the“ the jaid Humphry Morice ought not to be confidered as Part of his eint, be being only a Truſtee thereof - And ordered, 


Decrees of the 2d and 
' 9th of Feb. 1731. 


* of the other Creditors, in a Courſe 
' &. Bank Stoct; and the Dividends theredf were to be laid aut in gouth-Sen Anmities, in Name of the Accomptaut- 
% Ganeral, ſubject ts further Order, with uſual Directions for taking the faid Atrounts : And his Lard/hip declared, that 


11. 
* ditor at Law is re 


IV. 


That after Payment of what ſhould be found due on the faid Decrres, "the Refidue of the faid APN ould be apply'd zo 
| &«. the Payment of the ſeveral Fudgments, and what was due mn the Deere inthe Conſe, wher tin the Defendants Weale 


e and otbers were Plantiff5, according to their reſpective Priorities : And if any Thing ſhould remain then to the Payment 
7 Adminiſtration; and the Bank was to prrmit the PlantifF to transfe# the ſaid 30001. 


« the Plantiff could not have her Election in this Cauſe, whether to abide by her Settlement, or to take the 5000 l. thereby 
« reſerved to ber; und ardered, That the Money which had been paid into the Bank, /hould be laid out in South-Sea Annuities, 


nem, ar ubs hau not any Judgment or Decree, were enjoyned from proceeding at Law againſt the Plantiff, for the 


' & Recovery of their reſpeftive Debts ; and all Parties were at Liberty to apply for further Directions, and were to be paid 


« their Cofts to be taxed, out of the ſaid Teſtator's Eſtate. 
3 Appellants have humbly appealed to Your Lordſhips, from the ſaid laſt Decree, for the following (among other) 
Reaſons 4-1 | 

For that all the Aſſetts of the Teſtator are legal Aſſetts, in the Diſtribution of which, the Law has never confidered 
Decrees as equal to Judgments ; and the Appellants having obtained a Priority at Law, and wanting no Aſſiſtance from 
a Court of Equity, it ſeems contrary to the fundamental Principles of ſuch a Court, to take the Benefit of the Law from 
thoſe who have in no Reſpect ated againſt Cenſcience; who have at leaſt as much Equity to be paid, as the other 


..: Creditors can pretend te, and have beſides, the Law on their Side: And there is no Precedent to be found where ſuch 
+ Creditors have been mjoined from proceeding on their Judgments in favour of others who had obtained Decrees, though 
_the Caſe muſt very frequently have happened. 


by 2 Honour declared, tbat 
Creditors ie faid Decree the 


« to the Plantiffs Hands or Uſe ; and the fame, together with what Bold he revetved by her, or for her Uſe, was tt be ap-. 
5 


* 2 f , 4 ＋ ö 
2 1 | 
* 


in tht Name of the Attomptant-General, ſubject to further Order; and the ſeveral Defendants, who had obtained Fudg- 


Such a Precedent, if eftabliſh'd, will put an End to the Juriſdition of the common Law over legal Aſſetts, which is 


| a very large Branch of Property, and draw the whole Diſtribution of them into Courts of Equity, which will be ſo far 


from promoting Juſtice nd Convenience, that it will expoſe the Creditors of every Teſtator or Inteſtate to great Vex- 


dation in recovering their Debts, and give every Executor or Adminiſtrator new Means of Partialiaty and Fraud. 


The whole Account of Afﬀetts muſt be taken in Equity; no Perſon can be paid till that is done, and the Demands of 
all the Creditors are adjuſted ; the whole Coſts of the Litigation muſt come out of the Eſtate, by which the Aſſetts will 


de conſiderably teflengd ; and where there are many Creditors, the Executor, in Conjunction with any one Creditor, may 
avoid paying the reſt, or coming to any Diſtribution for ſeveral Years, which it will always be his Intereſt to do. 


Bills brought by Executors: of Adminiſtrators to bring in all the Creditors to accept of an equal Diſtribution, even 
| before they have commenced any Suit, have been always rejected: And yet this is a Bill brought to protect the Executrix 
in the Preference ſhe has given ts ſome of the Creditors, and to ſupport an unequal Diſtribution of the Aſſetts, which 
is productive of much greater Hardſhips, and lyable to much greater Frauds than Bills to eſtabliſh an Equality. 

If a Creditor by Judgment obtains Patt of his $atibfaQtion out of legal Aſſetts, Courts of Equity will not permit him 


to have any Part of the equitable Aſſetto, without putting all the Creditors upon an equal Foot. But in this Caſe the Cre- 
ſtrained from eaking ang Patt of the legal Aſſetts, till the Creditor that ſues in Equity is paid the Whole, 


which is inverting the Rule of Equality, and taking away the Benefit of the Law from the Appellants, in order to give 
all the Aſſetts to the Reſpondents. 2 | 

As there is no Precedent of the like Kind, this is a very unfavourable Caſe, to make the firſt Precedent in: For the 
Executrix in this Caſs lies under no Difficulties, 2 ſhe has voluntarily brought herſelf into, it being apparent that all 
the Proceedings in Equity were by Conſtnt and in Concert between her and the Reſpondents, who ſued her there; and 
that a Scheme was contrived between them tp give this Preference, and to diſappoint the Appellants and the other Cre- 
ditors of their juſt Debts, and that without Conſent it would have been impoſſible that Decrees could have been 
obtained, againſt her that could have put her under any Difficulty : And while ſhe was carrying on this partial and colluſive 
Scheme, to exhauſt all the Aſſetts in Favour of a few, ſhe delay'd the Appellants in their Proceedings, and obtained 
Time to plead, which would not have been granted, if this . Conrrivance had been known. And if ever Equity 
interpoſes in Caſes of this Nature, it ought to be where the Executrix acts fairly and impartially, and deſires to do 
equal Juſtice to all y and not in a Caſe contrived on purpoſe to prefer ſome favourite Creditors, and ftrip the reſt of 
their whole Demands. LETT, 
An Executor may at Law prefer which Creditor he es, by confeſſing a Judgment to one, and pleading it to the 
Demand of another. And therefore why may not the ſame Preference be given in Equity ? . 

This is allowed at Law meerly for the Safety of an Executor, that he may defend himſelf from being made lyable to 
more Judgments than he has Aſſetts to anſwer. But there is no Inſtance where this legal Privilege has been encouraged or 
aided in Equity: And at Law there is ſome Neceſſity for it, becauſe the Executrix can plead Judgments only; and not 
any Suits that are commenced, in which Judgments are not obtained, which may be inſiſted upon in Equity, but Mrs. 
Morice purpoſely avgided is in this Caſe, though ſhe put in her Anſwers after the Appellants Actions were AI 5 

. ; x * 1 Y . an 
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Anſwer II. 


_ tained by theſe A 


 friftly to and the 
to de co 


and ſhe ought not to have ſubmitted to pay any Intereſt for their 


Means the Reſpondents who obtained Decrees, are Gainers by a common Ca 
Court of 


- which the Decree Creditors claim to be firſt paid is, by comparing Decrees to Judgments, and infiſting 
to be put exactly upon the ſame Footing; and yet] 


(857 


and by permiting the ag Pivlegs of Profeng, 0 be made. Uſe of in Courts of Fquity, more frequent Opport 


- nities will be given to make unequal and unfair Diſtributions of Aſſetts, and at Times when the fame End cannot be at- 
tained at Law, and in Caſes where there can be no Neceſſity for it, which is adding greatly to the Hardſhips of Creditors, 


who are already too much at the Mercy of Executors. | 
If at Law an Executor confeſles a Judgment for more than is due, though for never ſo ſmall a Sum, it is a Devaſavi, 


and he cannot protect himſelf, or cover the Aſſetts of his Teſtator by a Judgment ſo confeſſed. 


In this Caſe the Executrix. has confeſſed and ſubmitted to a Decree for more than was due, ſhe ought to have craved 


un Allowance for the Maintenance of the Reſpondents Anne and Fudith Morice, after they attained their Age of 21 Years ; 
- and if the had infiſted upon this Allowance, whcih the Court has declared ought in Juſtice to have been made, it muſt have 
been referred to a Maſter to take an Account of what ſhould be deducted for their Maintenance; in which Caſe, the Re- 


ts ob- 


ſpondents. Anne and Fudith Morice could not have had a final Decree, prior, in Point of Time, to the Judgmen 
nts 3 and therefore their Priority is entirely owing to the Executrix's fraudulently ſubmitting to pay 
more than was due to them. If then this is to n 8 of E of Law ought 
being for more than was juſtly due, t not to in Way, and ought 
as taking Place only from the Time it was rectified tp 4 late Lord Chancellor. | * Is 
It is apprehended, that the Executrix has, in many other Particulars, ſubmitted to pay more than. was due, ſhe ought, 
in the Caſe of ſo deficient an Eſtate, to have inſiſted upon an Allowance for the Reſpondents Anne, Fudith, and Eliza- 
beth Morice, from the Death of Mr. Brown, under whoſe Will they claim the Sums decreed to them, who died in 17 20, 
cies, under the Will of the ſaid Brown, eſpecially not 


at the Rate of 5 per Cent. from his Death to the pronouncing the faid Decree, there being no Proof; that her Teſtator 


r of the Money at that Rate; and it being certain that after the Death of her Teſtator, ſhe did not make 
ſuch Intereſt. | 


No Intereſt ought to have been allowed ſubſequent to the Decrees, much leſs at the Rate of 5 per Cent. by which 


tion, got a higher Intereſt for their Money, than could have made any where elſe. The allowing Intereſt is, in a 
Equity, diſcretionary, and is hardly ever allowed in the Caſe of a deficient Eſtate ; and had ſhe diſcloſed the 
Affairs of her Teſtator, and that ſhe could not ſafely pay the Money decreed, without bringing all the Creditors before the 


Court, it is apprehended the Court would not have any ſubſequent Intereſt, eſpecially as the ＋ —_—_ by 


ents carry no Intereſt from the Times they are figned, though 
obtained for Debts payable with Intereſt, . and while the other Creditors looſe above 100, ooo l. by which many of them 
are almoſt undone. + It ſeems very unequitable, that a few ſhould not only receive their whole Demands, but likewiſe be 
allowed Intereſt at the Rate of 5 per Cent. during a long Litigation, occafioned ſolely by a Scheme contrived between the 
Executrix and them, to prefer them in a Way never before attempted. 


For which, and other Reaſons, the Appellants humbly hope the ſaid Decree ſhall be reverſed, and the 

| Bill of the Reſpondent Catherine Morice diſmiſſed with Coſts ; and that the ſeveral Sums paid into 
the Bank, * pg Debts recovered by ſeveral of the Appellants, and thoſe whom they repreſeut, ſhall 
be paid ta them, "EY 
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ity, and have, during this long Litiga- 


t both ought. 
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